STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TROY PERRY,
Petitioner,
Case No. 02-1624

VS.

SPEEDWAY SUPERAMERI CA, LLC,
d/ b/a STARVIN NMNARVI N,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a formal adm nistrative hearing in this case
on Decenber 18, 2002, in Viera, Florida.

APPEARANCES

For Petitioner: Troy Perry, pro se
2010 Paradi se Court
Pal m Bay, Florida 32905

For Respondent: Susan P. Norton, Esquire
Al'len, Norton & Blue, P.A
121 Maj orca Avenue, Suite 300
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

Whet her Petitioner, Troy Perry, was denied service at
Respondent's, Speedway Super Anerica, LLC, d/b/a Starvin' Marvin,

service station because of his race.



PRELI M NARY STATEMENT

On May 19, 2001, Petitioner filed a Charge O
Di scrimnation - Public Accommodation with the Florida
Comm ssion on Human Rel ations. On March 11, 2002, the Florida
Commi ssion on Human Relations filed a Notice O Determ nation:
No Cause, which advised Petitioner that he had 35 days fromthe
date of the Notice to request an admi nistrative hearing. On
April 17, 2002, Petitioner's Petition For Relief was received by
the Florida Comm ssion on Human Rel ati ons.

On April 23, 2002, the Division of Admnistrative Hearings
received a Transmittal of Petition fromthe Florida Conm ssion
on Human Rel ations forwarding Petitioner's Petition For Relief
requesting the assignment of an Adm nistrative Law Judge to
conduct all necessary heari ngs.

On April 23, 2002, an Initial Oder was sent to both
parties. On May 9, 2002, Respondent filed a Motion to Disniss
alleging that Petitioner's Petition For Relief was not tinely
filed and, therefore, barred. On May 23, 2002, the case was
schedul ed for final hearing in Viera, Brevard County, Florida,
on June 27 and 28, 2002. On June 7, 2002, Petitioner sought a
continuance of the final hearing scheduled for June 27 and 28,
2002. The final hearing was reschedul ed for July 31, 2002.

On June 18, 2002, a Recommended Order OF Dism ssal was

entered recommendi ng that the Florida Conmm ssion on Human



Rel ati ons dismiss Petitioner's Petition For Relief as it was not
tinmely filed. On August 6, 2002, the Florida Comm ssion on
Human Rel ations forwarded a letter to the Division of

Adm ni strative Hearings instructing the Adm nistrative Law Judge
to "w thdraw your Recommended Order of Dism ssal and set a final
hearing date in this case.™

On Cctober 11, 2002, the Division of Adm nistrative
Hearings received the Florida Conmm ssion on Human Rel ati ons’
Order Remanding Petition For Relief From An Unl awful Enpl oynent
Practice, remandi ng the case for further proceedi ngs and
concluding that Petitioner's Petition For Relief had been tinely
filed. On October 17, 2002, the case was reschedul ed for final
heari ng on Decenber 18, 2002.

The final hearing was conducted on Decenber 18, 2002, as
reschedul ed. Petitioner presented three w tnesses: hinself,
Dawnetta Davis, and Rose Locasio. Petitioner offered one
exhi bit which was received into evidence and marked Petitioner's
Exhibit 1. Respondent did not present any evidence; instead, it
nmoved for a directed verdict asserting that Petitioner had

failed to present a prinma facie case.

The Transcript of the hearing was filed with the Division
of Adm nistrative Hearings on January 13, 2003. Respondent
filed a Proposed Recormended Order on January 21, 2003, which

was thoughtfully considered.



FI NDI NGS OF FACT

1. Petitioner is a 39-year-old, African-Anerican nale.

2. Respondent operates and nai ntains an autonobile service
station in Pal mBay, Brevard County, Florida.

3. On the evening of May 24, 2000, Petitioner attenpted to
obtain gasoline for his autonobile at Respondent's service
station. For the preceding two years Petitioner had frequently
obt ai ned gasol i ne at Respondent's service station w thout
i nci dent or any suggestion of racial discrimnation.

4. The gasoline punps at Respondent's service station
utilize conputers in their operation. On this particular
eveni ng, the conputers were not functioning properly and, as a
result, Rose Locasio, a cashier at Respondent's service station,
had announced over a speaker system audi ble at the gasoline
punps that all custoners would have to pre-pay for gasoline
purchases. There is no evidence that Petitioner heard this
announcenent .

5. Ms. Locasio had been an enpl oyee of Respondent's
service station fromJanuary 1998 until July 2000. Her
enpl oynent is coincident with Petitioner's frequent
patroni zation of the service station.

6. Petitioner renoved the gasoline nozzle fromthe punp
and inserted it into his gas tank. He was not able to punp any

gas.



7. After waiting a few mnutes for the gasoline punp to be
activated, Petitioner went into the service station and
presented $15 to Rose Locasio. She activated the gasoline punp.
At this point, Petitioner questioned Ms. Locasio regarding the
requi renent that he pre-pay suggesting that he was required to
pr e- pay because he was bl ack.

8. Ms. Locasio commented that she discrimnated agai nst
all mnorities, blacks, H spanics, |ndians, and whites.

9. Feeling insulted by Ms. Locasio' s comment, Petitioner
deci ded he didn't want to purchase gasoline from Respondent's
service station and requested his $15 back.

10. Ms. Locasio explained that she could not refund the
$15 once the conputer had been activated wi thout the station
manager's perm ssion. The station manager was not on duty.

11. Petitioner called the police, as did another of
Respondent' s enpl oyees. When the police arrived they effected
the return of Petitioner's $15.

CONCLUSI ONS G- LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.57 and 760. 11, Florida Statutes.

13. Petitioner clains racial discrimnation in violation
of Sections 760.01 through 760.11 and 509. 092, Florida Statutes,

known as the "Florida GCvil R ghts Act of 1992."



14. Section 509.092, Florida Statutes, provides as
fol | ows:

Publ i ¢ | odgi ng establishnents and public
food service establishnments are private
enterprises, and the operator has the right
to refuse accommodati ons or service to any
person who i s objectionable or undesirable
to the operator, but such refusal may not be
based upon race, creed, color, sex, physical
disability, or national origin. A person
aggrieved by a violation of this section or
a violation of a rule adopted under this
section has a right of action pursuant to s.
760. 11.

15. Section 760.07, Florida Statutes, reads as foll ows:

Any violation of any Florida statute
maki ng unl awf ul discrim nation because of
race, color, religion, gender, national
origin, age, handicap, or marital status in
the areas of education, enploynment, housing,
or public accomopdations gives rise to a
cause of action for all relief and damages

16. The provisions of the Florida Gvil R ghts Act are to

be read in pari materia with parallel federal civil rights

| egi sl ation, and, accordingly, reliance on federal civil rights
case law is appropriate in interpreting Florida civil rights

law. Bass v. Board of County Comm ssioners, Orange County,

Florida, 256 F.3d 1095, 1109 (1ith G r. 2001); Stevens v. Steak

n Shake, Inc., 35 F. Supp. 2d 882, 886 (MD. Fla. 1998); Brand v.

Fl ori da Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).

17. Cases involving allegations of violations of Section

509.092, Florida Statutes, |like those involving violations of



federal civil rights legislation, are subject to a shifting
burden of proof. Petitioner has the burden of proof in this
case to show that he was discrimnated agai nst on the basis of
race. The ultimte burden of persuasion (by a preponderance of
the evidence) always rests on the party claimng violation of

the statute. MDonnell Douglas Corp. v. Geen, 411 U S. 792

(1973); Departnent of Community Affairs v. Bryant, 586 So. 2d

1205, 1209 (Fla. 1st DCA 1991).

18. The typical discrimnation case usually involves two
shifts of the burden of going forward with the evidence. The
initial burden falls on the party alleging the discrimnatory
conduct. In order for the case to proceed, Petitioner nust

establish a prima facie case of the alleged discrimnation. In

the instant case, acconplishing this task requires Petitioner to
present evidence that:
(1) He is a nenber of a protected class;

(2) He attenpted to contract for services
and to afford hinself the full benefits and
enj oynent of a public accommodati on;

(3) He was denied the right to contract
for those services and, therefore, was
denied the full benefits and enjoynent of a
publ i ¢ accommodati on; and

(4) Such benefits and services were
available to simlarly situated persons
outside the protected class who received
full benefits or enjoynent, or were treated
better.



McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973); United

States v. Lansdowne Swim Club, 894 F.2d 83, 88 (3rd Cir. 1990);

Laroche v. Denny's, Inc., 62 F.Supp. 2d 1375, 1382 (S.D. Fl a.

1999).
109. In the instant case, Petitioner failed to establish a

prima facie case. Wiile Petitioner denonstrated that he is a

menber of a protected class, African-Anerican, he failed in his
attenpt to denonstrate the remaining three elenents of a prim
faci e case.

20. He attenpted to purchase $15 worth of gasoline and was
gi ven the opportunity to nmake the purchase by pre-paying for the
pur chase (which he did). He was not denied service; he could
have punped the gasoline; however, after being insulted by
Respondent's cashier, he elected to demand the return of his

noney. Morris v. Ofice Max, Inc., 89 F.3d 411, 414 (7th Cr.

1996); White v. Denny's, Inc., 918 F. Supp 1418, 1424-1425

(D. Colo. 1996).

21. Petitioner, and apparently every other custoner of
Respondent's service station, were being asked to pre-pay. The
requi renent to pre-pay was applied to all custoners unifornmy
and non-discrimnatorily. As a result, the evi dence adduced
denonstrates that Petitioner was not discrimnated against on a

racial basis. Stevens v. Steak n Shake, Inc., 35 F. Supp. 2d

882, 887 (MD. Fla. 1998).



RECOMVENDATI ON

Based of the Foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat Petitioner has failed to present a prina
faci e case of discrimnation based on race; therefore, his
Petition For Relief should be dism ssed.

DONE AND ENTERED this 3rd day of February, 2003, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 3rd day of February, 2003.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Susan P. Norton, Esquire
Allen, Norton & Blue, P. A

121 Maj orca Avenue, Suite 300
Coral Gables, Florida 33134



Troy Perry
2010 Par adi se Court
Pal m Bay, Florida 32905

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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